Please Route to: 


THE 
INSURANCE LAW JOURNAL 


ESTABLISHED 1872 


Advance Digest of Full-Text Decisions 
currently reported in the 
‘CCH INSURANCE LAW REPORTING SERVICE 


Fire and Casualty ® Negligence @ Life, Health and Accident @ Automobile 


December 5, 1939 


RIGHT TO DISABILITY BENEFITS BECAUSE 
OF LOSS OF HEARING 


Patterson v. Metropolitan Life Insurance Company 

g 500,792) is the first Louisiana case involving a claim for 
isability benefits because of the loss of hearing suffered by 
the insured. Very few similar cases are to be found in the 


reports, hence the decision of the Louisiana Supreme Court in 
the Patterson case is of unusual interest. 


Provisions of Policy 


Suit was brought on a certificate of insurance issued by 
the defendant under a group policy. The clause in the con- 
tract, upon which the suit was based, read as follows: “Total 
and Permanent Disability Benefits. pon Receipt by the com- 
pany of due — that an employee, while insured hereunder 
and prior to his sixtieth birthday, has become totally and per- 
manetly disabled as a result of bodily injury or disease, so as 
to be prevented thereby from engaging in any occupation and 
from performing any work for compensation or profit * * * 
will commence to pay in lieu of the insurance at his death 
monthly installments as defined below to the said ——— 
* * *” The plaintiff claimed the benefit of this provision be- 
cause of his loss of all serviceable hearing. 


Contentions of Parties 


The plaintiff contended that because of the loss of his 
hearing, which occurred during and as a result of his employ- 
ment by the Union Producing Company, he is disqualified as 
an oil Zeid worker and for any other menial labor, and that 
his limited education and experience operate as a bar to his 
obtaining work in any clerical capacity. The defendant argued 
that the impairment of the plaintiff’s hearing is not such as to 
prevent him from engaging in manual labor. 


Meaning of “Total Disability” 


The words “total disability”, within the meaning of a 
policy similar to the one involved in this case, do not mean 
absolute helplessness, but rather the inability to do substan- 
tially or practically all the material acts in the transaction of 
the insured’s regular occupation or business in the usual and 
customary manner. The plaintiff was discharged because his 
condition was such as to make his continued employment not 
only dangerous to himself, but also to his fellow-employees. 
The defendant insists that plaintiff “is an able-bodied, healthy 
individual, of some 33 years of age,” and therefore is able to 
engage in some kind of work for compensation or profit. 
However, it can hardly be said that a deaf oil field worker, 
who might, or might not, obtain laboring work wholly foreign 
to his usual occupation, is not disabled within the meaning of 
the insurance contract. 
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% FIRE AND CASUALTY % 


Cancellation of Fire Policy.—Although cancellation of a fire 
policy could not become effective so long as there was an 
unearned premium that had been paid without return, or 
tender of return, cancellation was effective immediately 
upon expiration of the additional time to which the un- 
earned premium carried the policy. (Hanover Fire Insur- 
ance Co. v. Barber, Ky. Ct. App.).. . 300,205. 


Right of Subrogation.—An insurer was denied the right of 
subrogation after payment of damage under a sprinkler 
leakage policy, where it was shown that the policy covered 
only damage from sprinkler systems in the insured build- 
ing and not damage accruing from leakage of systems in 
other buildings. eunie v. Maryland Casualty Co., Ky. Ct. 
App.) .. .§ 300,208. 


Commencement of Action.—Where there is a conflict between 
the provisions of a policy dealing with the time allowed to 
commence an action, and Section 109 of the Insurance Law, 
the rights, duties and obligations of the insured are gov- 
erned by the provisions of Section 109. (Eber Bros. Wine 
& Liquor Corporation v. Firemen’s Insurance Co. of Newark, 
U. S. Dist. Ct., S. D. N. Y.)... 300,207. 


Former Adjudication.—An action at law on a fire insurance 
policy, pursued to final conclusion before the Supreme 
Court of the United States, was an effective bar to a new 
petition in equity on the same contractual situation. 
(Leithauser, Admr. v. Hartford Fire Ins. Co., U. S. Dist. Ct., 
N. D. Ohio). . .§ 300,206. 


Right to Garnishee Funds.—Recovery on a fire insurance 
policy was properly allowed where the defendant insurer 
failed to disprove the evidence that the policy was issued 
by a branch company doing business in the state and that 
the garnishee bank had under its control funds belonging to 
such branch company. (Farmers’ Educational and Coop- 
erative Union of America v. Novak, Okla. Supreme Ct.) 

7 300,209. 


* LIFE x 


Total Disability Benefits—Where an insurer paid all the 
weekly benefits that were due and payable for total dis- 
ability resulting from disease, its liability was not extended 
for an additional period by the acceptance of a premium 
payment made for the purpose of keeping other provisions 
of the policy alive. (Quillian v. Equitable Life Assurance 
Society of the U. S., Ga. Ct. of App.) .. . 500,791. 


Permanent Disability—Permanency of disability may be dis- 
proved by showing that before trial the insured was restored 
to health and again working. (Pearlman v. Metropolitan 
Life Ins. Co., Pa. Supreme Ct.)... 500,797. 


Death by Strangulation.—Where insured was found strangled, 
evidence that her epileptic condition rather than external 
accidental means produced death raised a question for the 
jury’s determination. (Gohlinghorst v. Metropolitan Life 
Ins. Co., Md. Ct. of App.). . .§ 500,794. 


Death by Accidental Means.—Where an additional benefit was 
sought on the theory that the insured died by accidental 
means, the defendant insurance company unsuccessfully 
contended that the insured died by suicide, inasmuch as the 
circumstances indicated that the insured probably met his 
death by the accidental discharge of a gun kept in a closet. 
(Waddell v. Prudential Ins. Co. of America, Ia. Supreme 
Ct.).. . 500,789. 


Suspension of Local nang of Fraternal Society.—The suspen- 


sion of a local lodge of a fraternal society does not have the 
effect of voiding policies of insurance issued to members of 
the local lodge who are in good standing at the time of the 
suspension. (Williams v. District Grand Lodge No. 21, 
Grand United Order of Odd Fellows of La., La. Ct. App.) 

1 500,796. 


Change of Beneficiary.—A change of beneficiary was effected, 
where the insured’s unsigned letter was identified as his 


request, and nothing remained for the insurer to do, except 
the performance of a ministerial act. (Sun Life Assura 
Co. of Canada v. Sutter, Wash. Supreme Ct.).. .{ 500,798. 


Release Procured by Fraud.—Where insurer's agent told the 
insured that a change had been made in proof of death, and 
threatened prosecution on that account, a release obtained 
from the insured on such pretensions was void. (Union 
Life Ins. Co. v. Johnson, Ark. Supreme Ct.) . . .] 500,799, 


War Risk Insurance.—A question of total disability was not 
submissible to the jury where the doctor who testified 
expressed no opinion on total disability and there was no 
medical testimony on the significance of terms used in 
diagnoses; the burden of overcoming the presumption of 
the continuance of plaintiff's insanity after adjudication was 
on the defendant. (Meoteris v. U. S., U. S.C. C. A, 7th 
Cir.). . .$ 500,795. 


Settlement of Policy Claim.—Where the plaintiff sued as the 
assignee of the proceeds of an insurance policy, and was 
met by the defense that the insurer had effected a settle. 
ment on the policy with the beneficiary, the plaintiff had the 
burden of proving that the settlement was procured by 
fraud. (Luce v. The Service Life Ins. Co., Ia. Supreme Ct.) 
.. 1 500,790. 


Statute of Limitations.—Where the insurer’s obligation was to 
arise upon receipt of satisfactory proof of the insured’s 
death, the statute of limitations began to run from the date 
that the insurer received proof of death, and not before. 
(Norman v. Sovereign Camp Woodmen of the World, Ga. Ct. 
App.) . . .¥ 500,793. 


Evidence as Basis for Reversal.—Where the evidence showed 
that the insured in his application for insurance concealed 
the fact that he suffered in the abdominal region, and such 
region actually produced death, judgment for the insured 
was reversed and the case remanded on the basis of the 
evidence. (Aetna Life Ins. Co. v. Shipley, Tex. Ct. Civ. 
App.). . .§ 500,788. 


Exceptions to Instruction Overruled.—Exceptions to an in- 
struction were overruled where the instruction told the 
jury that the insured was permanently disabled if unable 
to pursue any occupation for profit. (Aetna Life Ins. Co. 
v. Allen, Tex. Ct. Civ. App.). . . 500,787. 


Class of Beneficiaries.—Where the brother of the insured under 
a war risk policy was no longer the only beneficiary en- 
titled to receive monthly payments, because of a Congres- 
sional amendment enlarging the class of permitted beneficiaries 
to include the brother’s nephews, payments were erroneously 
continued to the brother and the nephews were entitled to 
recover one-half of the payments from the date of the 
amendment. (Day v. Bradshaw, Va. Sup. Ct. of App.) 

{ 500,786. 


Disability Benefits—The provision in a life insurance policy 
for disability benefits in the event of default in payment ot 
premiums after the insured becomes disabled, provided 
proof of disability is made within six months, makes such 
proof a prerequisite to recovery under the policy. (New 


York Life Ins. Co. v. Naifeh, Okla. Supreme Ct.). . .f 500,801. 


Double Indemnity.—An incontestability clause required by an 
Oklahoma statute does not deprive the insurer of the right 
to contest the payment of a double indemnity benefit fora 
risk not assumed. (Reed v. Home State Life Ins. Co., Okla. 
Supreme Ct.). . . 500,800. 


%* NEGLIGENCE * 
(Other than Automobile) 


Attractive Nuisance.—Defendant was the owner of a building 
on which four ropes running over pulleys were suspen “f 
from beams which extended a few feet beyond the roof 0 
the building. Plaintiff, a minor, sustained personal in- 
juries while sliding down one of these ropes. Whether 
defendant was guilty of maintaining an attractive nuisanc 
was a question of fact for the jury and it was therefore 
error for the trial court to direct a verdict for defendant. 
(Germann v. Huston, Ill. App. Ct.). . .] 400,901. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Stores and Shops.—Plaintiff, early one morning, went to deliver 
crates of milk to defendant and while walking along a 
basement corridor or passageway carrying the milk to the 
place where it was to be left, stepped into a slimy and 
slippery substance on the floor which was near a perforated 
drain in the corridor and, as a result, slipped and fell, sus- 
taining injuries. On appeal the judgment for plaintiff was 
reversed as the evidence was insufficient to show that 
defendant had either actual or constructive knowledge of the 
condition. (F. W. Woolworth Co. v. Carriker, U. S.C. C.A,, 
8th C.).. .] 400,898. 


Water Pollution.—The failure of a defendant contractor to 
provide proper equipment to separate sewerage water from 
the fresh water supply of a town, both of which he was 
using in the construction of a road, was negligence which 
rendered him liable for injuries occurring to residents of 
the town. (Carey-Reed Co., Inc. v. Farmer, Miss. Supreme 
Ct.). . .$ 400,907. 


Property Damage.—A defendant contractor was not liable for 
property damage alleged to have been caused by the use 
of improper equipment, where the evidence submitted by 
the plaintiff was indefinite, uncertain and clearly rebutted 
by evidence produced by the defense. (Hearsey v. City of 
Re Orleans, La. Ct. App.). . .] 400,905. 


Oil and Grease on Street.—Plaintiff slipped and fell in the 
street at a point used as a terminal by a bus corporation. 
As a result of the constant use of the area as a terminal, 
oil and grease had accumulated. The evidence showed that 
defendant city had notice of the condition and that the 
condition resulted in at least one other accident. Under 
such circumstances a question of fact existed as to defend- 
ant’s negligence and it was error to reverse as a matter of 
law the judgment in favor of plaintiff. (Carr v. City of 
New York, N. Y. Ct. of App.).. .] 400,896. 


Railroad Tracks Used as Pathway.—Plaintiff sought to recover 
damages for the death of decedent by a train while he was 
walking on the track. On appeal the trial court’s instruc- 
tions were held erroneous. The instructions predicated the 
defendant’s duty of keeping a lookout and taking other 
precautionary measures upon the belief by the jury from 
the evidence that at the point of the accident the track “was 
frequently and habitually used by the public as a footway, 
with the knowledge and acquiescence of defendant, and 
was a place where the presence of persons on the track was 
to be anticipated.” (Louisville & Nashville R. R. Co. v. 
Arrowood’s Admr., Ky. Ct. of App.) . . .7 400,904. 


Product Liability.—Plaintiff sought to recover damages for 
personal injuries resulting from drinking a bottled beverage 
manufactured by defendant that contained a deleterious 
substance. While plaintiff may not rely upon the doctrine 
of res ipsa loquitur, negligence may be established by offer- 
ing evidence tending to show that like products, manu- 
factured under similar conditions and sold by defendant at 
about the same time, contained foreign or deleterious sub- 
stances. - v. Hobgood, Admr., N. C. Supreme Ct.) 


Carrier’s Liability—In action to recover for damage to ship- 
ment of cattle, the evidence was sufficient to prove that 
defendant was negligent in failing to properly bed the cars 
and that it negligently handled the cattle in an unneces- 
sarily rough manner, which negligent acts were the proxi- 
mate cause of the injuries and death of the cattle. (Gulf, 
Colorado & Santa Fe Ry. Co. v. Sklar, Tex. Ct. of Civil 
App.) . . .] 400,899. 


State’s Liability.—Claimant, while walking along the sidewalk 
on the side of a state highway, caught her al in a hole 
in the sidewalk and, as a result, fell and sustained the 
injuries for which she claimed damages. The burden was 
upon the claimant to affirmatively prove that the sidewalk 
had been constructed by the State or had been constructed 
upon State property, and since she failed to meet this bur- 
den, her claim was dismissed on appeal. (Marino v. The 


State of New York, N. Y. App. Div.).. . 400,894. 
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Restaurant Owner’s Liability. —Plaintiff was served smoked 
pork tenderloin at a restaurant owned by defendant and 
thereafter became infected with trichinosis. On appeal the 
judgment for plaintiff was taken as a finding that defend- 
ant did not adequately discharge its wnereny preety 
to cook the pork tenderloin it served plaintiff. (Etsenbach 
v. Gimbel Bros., Inc., N. Y. Ct. of App.) . . .§ 400,895. 


Tenant’s Guest Injured.—Plaintiff’s statement of claim alleged 
that while plaintiff was leaving defendant’s apartment house, 
after visting a tenant, she fell on the steps and that defend- 
ant was negligent in that the ceiling light of the porch had 
been extinguished. According to plaintiff's testimony, be- 
fore she entered upon the steps, the darkness was of suf- 
ficient density so that she could not see the outlines of the 
same. Plaintiff saw fit to test a known danger and, conse- 
quently, was guilty of contributory negligence which barred 
recovery. (Fay v. 900 North 63rd Street Corp., Pa. Superior 
Ct.). . . 400,893. 


Failure to Deliver Telegram.—Plaintiff sued for nominal dam- 
ages for the failure of defendant to deliver a telegram 
informing plaintiff's daughter of the death of her mother. 
Since there was no evidence that the daughter would have 
attended the funeral if she had received the telegram, there 
were no circumstances which justified an award of $250 for 
failure to deliver the telegram. (Western Union Telegraph 
Co. v. King, Ga. Ct. of App.). . .] 400,891. 


Walking into Path of Moving Vehicle—The conduct of a 
deceased person in moving out of a place of safety upon 
the approach of a moving vehicle in close proximity to 
himself, into the path of such vehicle, was contributory 
negligence more than slight in degree, thereby barring re- 
covery. (Travinsky v. Omaha & Council Bluffs Street Rail. 
way Co., Neb. Supreme Ct.). . .] 400,906 


Contributory Negligence.—Plaintiff was injured, while a patron 
at defendant’s service station, when she fell into a grease 
pit. Since she entered a darkened room and in the darkness 
stumbled into the grease pit, her own gross negligence 
barred recovery. (Brett v. Century Petroleums, Inc., I. 
App. Ct.)... 400,902 


Damages Excessive.—Plaintiff sustained personal injuries when 
she fell on the stair steps in a department store, alleged to 
have been caused by the negligence of defendant in allow- 
ing the stair steps to become in a dangerous and unsafe 
condition. There was evidence to sustain a finding of lia- 
bility of defendant, but damages of $2,500 were excessive 
in the amount of $800. (Sears, Roebuck & Co. v. Dixon, 
Fla. Supreme Ct.).. .{ 400,892. 


Damages Inadequate.—Plaintiff sought to recover for injuries 
sustained as a result of stepping into a small hole in the 
floor of defendant’s store. The evidence proved the liability 
of defendant and supported a right of recovery. In view 
of the extensive injuries sustained by plaintiff, the award of 
$3,000 bore no reasonable relation to the loss inflicted 
upon plaintiff. (Glass v. David Pender Grocery Co., Inc., 
Va. Supreme Ct. App.).. {| 400,897. 


Evidence.—Plaintiff sued to recover damages for the wrongful 
death of her husband who met his death when he was struck 
by defendants’ engine, while engaged in his work as a crew 
caller. The admission of testimony of acts of an employee 
of defendants which might be regarded as negligent by the 
jury, when there was no allegation in the petition respect- 
ing those acts as being negligence, was error. (Southern 
Ry. Co. v. DeFoor, Ga, Ct. of App.)... 400,900. 


Assumption of Risk.—An owner of a swimming pool was not 
liable for injuries sustained by the plaintiff as the result 
of a fall from a wet and slippery diving platform, where 
the record disclosed no actionable negligence on the part 
of such owner, and assumption of risk on the part of the 
plaintiff. (Englehardt v. Phillips, Ohio Supreme Ct.) 

q 400,912. 
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Fall on Sidewalk.—A city is not liable for injuries sustained 
as a result of a fall on an accumulation of ice and snow 
between the sidewalk and the curbing where the evidence 
submitted showed that the sidewalk was adequate to ac- 
commodate the foot traffic, and further that the ice and snow 
did not constitute an unreasonable danger to pedestrians. 
(Schramm v. City of Pittsburgh, Pa. Supreme Ct.) 

{ 400,919. 


Foreseeability of Accident.—Where a tenant farmer was cut- 
ting cotton stalks with a stalk cutter which became en- 
tangled in the defendant’s phone wire, and he was thrown 
into the machine and severely injured, the phone company 
was not liable, because the result was scarcely foreseeable 
from the mere abandonment of an unused phone wire. 
(Cotton Plant Telephone Co. v. Shank, Ark. Supreme Ct.) 

{ 400,913. 


Proximate Cause.—A defendant building owner was not liable 
for injuries sustained when the plaintiff fell through an un- 
protected trapdoor maintained in violation of the city or- 
dinance providing for protection of such an exit, where 
the violation of the ordinance was not the proximate cause 
of the accident. (Staples v. Senders, Exrx., Ore. Supreme 
Ct.) . . .§ 400,909. 


Fall on Boat Deck.—A defendant ferry boat owner was liable 
for injuries sustained by a plaintiff passenger as a result 
of a fall on an icy deck, where it was shown from the 
record of the case that the plaintiff was free of contributory 
negligence. (Wood v. Washington Navigation Co., Wash. 
Supreme Ct.).. .§ 400,911. 


Fall When Boarding Street Car.—Plaintiff sued for injuries 
resulting from a fall from a step of defendant's streetcar, 
while she was in the act of boarding it. Plaintiff’s proof 
showed that the step gave way under her, falling from a 
horizontal to a vertical position. While defendant based its 
case solely on the proposition that the step did not fall, it 
was not error for the trial court to caution the jury that 
unless plaintiff was free from negligence herself, she could 
not recover. (Yost v. West Penn Railways Co., Pa. Supreme 
Ct.).. .9 400,915. 


Defective Vault-Light.—Plaintiffs, husband and wife, sued for 
injuries sustained by the wife when the heel of her shoe 
caught in an aperture resulting from the dislodgment of a 
glass disc in a vault-light. The jury’s verdict for defend- 
ants was proper as plaintiffs failed to establish that de- 
fendants had constructive notice of the defect. (Shaffer 
v. City of Pittsburgh, Pa. Supreme Ct.).. . 400,918. 


Earning Power.—In an action to recover for injuries sustained 
as a result of actionable negligence of decedent, plaintiff 
was entitled to recover the reasonable present value of her 
diminished earning power in the future, but evidence of 
this earning power should not rest in speculation or uncer- 
tainty. (Fox v. The Asheville Army Store, N. C. Supreme 
Ct.). . ._§ 400,908. 


Municipality’s Liability —Plaintiff sought to recover damages 
for personal injuries sustained when she fell on a sidewalk 
in defendant city. The negligence alleged was that de- 
fendant allowed great masses of ice to form on the side- 
walk. The trial court properly granted defendant's motion 
for nonsuit, as the existence of such a condition was not 
such as would make the city negligent. (Coyle v. City of 
New Kensington, Pa. Supreme Ct.).. ¥ 400,916. 


Res Ipsa Loquitur.—Pilaintiffs sought to recover damages al- 
leged to have been caused by the negligence of defendants 
in drilling an oil well and resulting in the pollution of their 
water supply. Since the proof of plaintiffs failed to estab- 
ish any causal connection between the damage to their 
wells and the drilling and operation of the oil well of 
defendants, the verdict for plaintiffs could not be sus- 
teined under the doctrine of res ipsa loquitur. (Pine v. 
Rizzo, Okla. Supreme Ct.). . . [ 400,910. 


Cosmetics.— Plaintiffs, husband and wife, sued for injuries sus- 
tained by the wife as the result of the use of a suntan oil 
sold by defendant retailer and manufactured by co-defend- 
ant. Defendant retailer was not liable, because a retail 
merchant is not responsible for the harmful effects of a 
patent medicine he did not prepare. Defendant manufac- 
turer was not liable, as plaintiffs failed to prove that the 
preparation was harmful or caused the injuries. (Elizabeth 
Arden, Inc. v. Brown, U.S. C. C. A., 3rd C.).. .$ 400,914. 


Walk Covered with Snow.—Plaintiff, husband and wife, sought 
to recover damages for personal injuries sustained by the 
wife, as the result of a fall upon a paved walk in a public 
park situated in defendant city. The evidence showed a 
hole in the walk which was covered by snow to such an 
extent that it was not visible to a pedestrian. Therefore 
the question whether plaintiff should have observed the 
hole in the walk was for the jury to determine. (Stolpe 
v. City of Duquesne, Pa. Supreme Ct.). . . 400,917. 


Malpractice of Surgeons.—Question whether surgeons had 
authority to remove plaintiff's breast during operation 
originating with removal of axilla gland should have been 
submitted to the jury. in view of conflicting evidence. 
(Valdez v. Percy, Cal. Dist. Ct. App.). . .f 400,921. 


Stores and Shops.—Where plaintiff customer left defendant’s 
department store by means of a revolving door and failed 
to notice two steps leading down to street level, she was 
guilty of contributory negligence as a matter of law, inas- 
much as she walked along with a crowd, with no regard 
whatsoever for her safety. (Hellriegel v. Kaufmann & Baer 
Co., Pa. Supreme Ct.). . § 400,920. 


*% AUTOMOBILE 


Expiration of Insurance Policy—An automobile policy which 
stipulates that it is to expire at noon on a particular day 
expires as of that time although the date stipulated falls on 
a Sunday. (Shankle v. Home Ins. Co. of N. Y., Tenn. 
Supreme Ct.). . .§ 701,754. 


insuring one against 
a motor vehicle while 


Insurance Policy Construed.—Polic 
death resulting from being struck a 
standing or walking along a public highway held to apply 
where the insured was struck by a truck which he was 


preparing to board. (Life & Casualty Ins. Co. of Tenn. v. 
Greenlee, Miss. Supreme Ct.).. . 701, 


Reinsurance Contract.—In an action by an insured against the 
insurer’s reinsurer, it was held that the policy of reinsurance 
was one of indemnity against loss and that since the insurer 
had been declared insolvent and had not actually paid any 
loss, the reinsurer was not liable under the policy. (Stickel 
v. Excess Ins. Co. of America, Ohio Supreme Ct.) . . .{ 701,777. 


Insurance Coverage.—A policy, which excluded from its cover- 
age persons injured while being transported on the insured 
truck, did not cover a loss sustained when an employee of 
the insured was thrown from the back of the truck when 
he was riding on sand bags that were being transported 
from a railroad siding to a storehouse. (Kudla v. Aetna 
Life Ins. Co., Conn. Supreme Ct. of Err.).. .§ 701,779. 


Collision with Bridge Abutment.—Defendants, who had con- 
tracts to repair a road and bridge, were under a duty to 
warn travellers using said road and bridge of the dangerous 
condition existing at the time of the accident wherein plain- 
tiff’s intestate was killed, and the questions of negligence 
and proximate cause should have gone to the jury. (Gold, 
Adwm’r v. Kiker, N. C. Supreme Ct.).. . 701,751. 


Blowout.—Judgment for defendant in action by plaintiff for 
damages sustained when defendant’s car, in which plaintiff 
was riding, and which was being driven by defendant's wife, 
ran into a ditch and overturned as the result of a blowout. 
(Band v. Reinke, lowa Supreme Ct.).. .{ 701,758. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Trailer Jackknifed Across Highway.—Judgment for plaintiff 
who was injured when the car in which she was riding 
crashed into the side of defendant’s trailer which had be- 
come jackknifed across the highway when the truck to 
which it was attached slipped backwards on the icy pave- 
ment. (Johnson v. Overland Transportation Co., Iowa 
Supreme Ct.).. .f[ 701,760. 


School Bus on Road as Warning to Motorists.—Where a school 
bus is stopped on the side of a road on a clear day to allow 
children to alight, the presence of such bus should suggest 
danger to approaching motorists, and the latter are required 
to use care commensurate with the situation. In an action 
to recover damages for injuries sustained by the minor 
plaintiff who was hit by a car after leaving the bus, the 
court below erred in entering a nonsuit and its judgment is 
reversed. (Fedorovich v. Glenn, Pa. Supreme Ct.). 

{ 701,794. 


Attempt to Pass Truck.—In action for injuries sustained by 
plaintiff when car in which she was riding was struck by 
truck which it was attempting to pass, said truck starting 
to make a left turn into a driveway, the court did not err in 
failing to instruct the jury with regard to the rule on clear 
distance ahead. (Monen v. Jewel Tea Co., Inc., lowa Supreme 
Ct.). . .§ 701,761, 


Truck Backed into Road Worker.—Questions as to negligence 
as regards lookout and failure to give warning were prop- 
erly submitted to the jury where it was shown that plaintiff 
was knocked down and run over by defendant’s truck as he 
was shoveling dirt in connection with his job on a road 
paving project. (Rebmann v. Heesch, Iowa Supreme Ct.) 

{ 701,762 


Defect in Street.—Municipality held liable for injuries sustained 
by plaintiff who was thrown from his motorcycle when one 
of the wheels thereon became caught in a rut in the street, 
causing plaintiff to lose control and the vehicle to careen 
across the street and crash into a pole. (Boliver v. City of 
Philadelphia, Pa. Superior Ct.).. . 701,763. 


Boy on Back of Truck.—Plaintiffs’ son was injured when, after 
being asked by defendant to ride on the rear of his truck, 
the defendant negligently backed the truck into a pole 
causing one of the boy’s legs to be crushed. The question 
of the boy’s contributory negligence was for the jury and 
there being no employment relationship shown, the jury’s 
verdict for plaintiffs is affirmed. (Harris v. Seiavitch, Pa. 
Supreme Ct.). . .§ 701,793. 


Right Angle Collision—Where plaintiff drove his truck into 
an intersection at a time when defendant’s truck was still 
some distance away, plaintiff had the right of way and the 
right to assume that defendant would respect that privilege. 
(Gardner v. Kline; Wawa Dairy Farms, Inc. v. Rline, Pa. 
Superior Ct.). . . 701,764, 701,765. 


Bus Passenger Struck in Eye by Flying Particle—Question 
as to whether bus company had exercised that high degree 
of care for its passengers’ safety as is required of carriers 
was properly left to the jury where it was shown that plain- 
tiff was struck in the eye ‘by a particle that came through 
an open window when the bus upon which she was a pas- 
senger was travelling at fifty miles per hour. (Gould v. 
Maine Central Transportation Co., Maine Supreme Jud. Ct.) 

. | 701,769. 


Intersection Collision.—The cars of the two defendants collided 
at an intersection and the car of one was forced across a 
sidewalk where it struck plaintiff. It was shown that the 
other car arrived at the intersection first and had the right 
of way and the verdict below finding the driver thereof 
negligent and the driver of the first car free from negli- 
= was not supported by the evidence. (Warner v. 


urke, Ill. App. Ct.)...§ 701,771. 


Obscured by Fog, Box Cars.—Jury’s 
plaintiff will not be disturbed where it 


Visibility at fueaiing 
finding in favor o 
is shown that plaintiff used due care in looking for trains 
before starting across defendant’s tracks and that after 
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seeing the approaching train, he attempted to back off the 
tracks, but was unable to do so in time to avoid the colli- 
sion. (Sanders v. Pennsylvania Railroad Co., Pa. Supreme 
Ct.) .. .§ 701,792. 


Street Car Hit by Truck.—In an action for damages for in- 
juries sustained when the street car on which plaintiff was 
riding was struck with such force by a motor truck as to 
cause plaintiff to be thrown from her seat, judgment en- 
tered on a verdict for plaintiff is reversed, plaintiff’s volun- 
tary dismissal of her action as to the owners of the motor 
truck being prejudicial. (Clancy v. Richardson, Ill. App. 
Ct.). ..§ 701,775. 


Snow Plow on Road.—Plaintiff was riding in a car which was 
following a snow plow on a highway and defendant’s bus 
was approaching from the opposite direction. The jury 
found for plaintiff who was injured when the car and bus 
collided. On appeal judgment is affirmed. (Hill v. Inter- 
state Transit Lines, Neb. Supreme Ct.). . .§ 701,776. 


Road Worker Injured.—Plaintiff’s decedent was one of a group 
of men engaged in cleaning up damage on a road subse- 
quent to a hurricane and was ordered by his foreman to 
help load tools onto the truck in which he was seated. As 
he stepped from the left of the truck he was struck by 
defendant’s bus coming from the other direction and killed. 
There was no showing that deceased was contributorily 
negligent and judgment for plaintiff is affirmed. (Yasevac, 
Adm’r v. New Haven & Shore Line Ry. Co., Inc., Conn. 
Supreme Ct. of Err.).. .{ 701,780. 


Failure to Use Due Care in Crossing Tracks.— Where plaintiff 
failed to look for approaching trains from a place where 
he had a clear view before entering upon the tracks and 
failed to continue looking for trains as he crossed said 
tracks, his contributory negligence prevents his recovery 
for damages sustained when the rear of his car was struck 
by a train. (Ramsey v. Baltimore & Ohio R. R. Co., Pa. 
Supreme Ct.)... 701,791. 


Owner of Car Asleep at Time of Accident.—The owner of the 
car which plaintiff was driving, and who was accused of 
pushing the driver’s seat forward causing plaintiff to lose 
control, was shown to have been asleep at the time of the 
accident and could not be held liable therefor. (Lobert v. 
Pack, Pa. Supreme Ct.). . . { 701,790. 


Warning of Danger.—Testimony to the effect that a sheriff 
warned persons at the scene of an accident not to go out on 
the highway to attempt to warn traffic was held admissible 
in an action by one of said persons who walked out onto 
the highway and was struck by an approaching car. (Nelson 
v. Bjelland, Wash, Supreme Ct.). . .§ 701,781. 


Wrong Side of Road.—Driving a vehicle partly on the wrong 
side of a road does not amount to contributory negligence 
as a matter of law such as will bar recovery, but is just a 
fact to be considered along with other facts in determinin 
whether negligence existed. (Williams v. Carpentier, R. f 
Supreme Ct.).. .f 701,783. 


Trunk Lid Falling on Garageman’s Back.—Plaintiff had lifted 
the lid of the trunk on defendant’s car and crawled into 
the compartment to pull up a chain that was hanging, de- 
fendant having requested him so to do, when the lid of the 
trunk fell and injured plaintiff. Defendant’s admissions that 
he knew the lid was defective and that he should have 
warned plaintiff warranted the jury in finding in plaintiff’s 
favor. (Boak v. Kuder, Pa. Supreme Ct.)...] 701,786. 


Alighting from Motor Truck.—Judgment for plaintiff who was 
injured as he alighted from defendant’s motor truck on 
which he was being transported to and from his place of 
bigs ees v. The Penzoil Co., Pa. Supreme Ct.) 

{ 701,78 


Pedestrian Injured.—In an action where plaintiff, while attempt- 
ing to cross a city street between intersections, was struck 
by defendants’ cab and injured, a new trial is granted on 
exceptions taken by defendants to the order of the court 
overruling a judgment of nonsuit entered below. (Temple- 
ton v. Kelley, N. C. Supreme Ct.). . .§ 701,752. 
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Pedestrian’s Right of Way.—Plaintiff was crossing a street 
with the trattic lights in her favor when defendant’s truck 
approached at an excessive speed. The driver of the truck 
ignored the traffic signal and drove across the intersection 

, and swerved the truck, thereby striking po. Judgment 
for plaintiff is affirmed on appeal. (Altsman v. Kelly, Pa. 
Supreme Ct.)...{ 701,789. 


Pedestrian Struck by Truck.—Judgment in favor of pedestrian 
who was hit by defendant’s truck as he attempted to cross 
a street with the traffic lights in his favor. Although court 
erred in submitting last clear chance to jury, error was not 
prejudicial. (Regal Cleaners & Dyers, Inc. v. Passagno, 
U. S. Dist. Ct., D. of C.).. .| 701,766. 


Minor Hurt While Crossing Street—Where it is established 
that the minor plaintiff was half running and half walking 
across a street on a rainy day, that defendant swerved his 
car to the right in an attempt to avoid hitting the boy, and 
that the boy ran into the car, judgment in favor of defend- 
ant is affirmed. (Patryn v. Zaccaria, Ill. App. Ct.).. 
{ 701,773. 


Child Playing Near School.—Order of trial judge allowing 
plaintiff a new trial after a verdict was returned for defend- 
ant in an action by plaintiff to recover damages for injuries 
received when he was struck by defendant’s car as he ran 
into the street in front of a school, upheld. (McNamee v. 
Lanenga, Ill. App. Ct.) .. .§ 701,774. 


Pedestrian’s Right to Use Highway.—Pedestrians and motor 
vehicles have equal rights to the use of highways and road 
and each must use due care for the safety of the other. 
An instruction by the court that motorists need not antici- 
pate that pedestrians will attempt to cross a street at any 
place other than a crosswalk is error. (Caschetto v. The 
Silliman & Godfrey Co., Inc., Conn. Supreme Ct. of App.) 

q 701,778. 


Guest on Truck Injured.—Defendants, with whom owners of 
truck had contracted to deliver milk collected over a certain 
route, were not the employers of the boy who was operating 
the truck at the time of the accident wherein deceased was 
pinned between the truck and a loading platform and are 
not liable for the wrong done. (Branner, Adm’r v. Pet 
Dairy Products Co., Inc., Tenn. Supreme Ct.). . . 701,753. 


Guest Statute Upheld.—A guest statute which requires that in 
order to recover for personal injuries or death of a guest it 
must be established that the host was guilty of wanton and 
wilful misconduct, is not unconstitutional on the grounds 
that it deprives the administrator of his right of action 
subsequent to the date of the enactment of the act. (Pickett, 
Adm’r v. Matthews, Ala. Supreme Ct.).. .§ 701,755. 


Necessity of Protest by Guest.—Plaintiff, a guest in defend- 
ant’s car, was not contributorily negligent for failure to 
protest as to the speed at which defendant was driving 
where a protest made by another guest had been laughed at 
and the collision followed almost immediately thereafter. 
(Bynon v. Porter, Pa. Supreme Ct.). . . 701,795. 


Use of Car.—Judgements in favor of plaintiffs who were riding 
in defendant’s car at a time when it collided with the car 
in which the other plaintiffs were riding reversed because 
of error committed by the court in excluding evidence of 
what was said when they were invited to ride in the car. 


(Cutter v. Maxweld Corp., N. Y. Ct. of App.). .. 701,782. 


Scope of Employment.—The statements of an agent made to 
third parties and testified to by the latter are inadmissible 
to prove the fact of agency or that the agent was acting 
within the scope of his employment in driving a car owned 
by the employer. (Galloway Motor Co., etc. v. E. R. Huff- 
man’s Adm’r, Ky. Ct. App.)... 701,785. 


Contributory Negligence of Pedestrian.—Pedestrian who knew 
that defendant’s car was approaching and had an opportunity | 
to step back onto the shoulder of the road but failed to do 
so was guilty of contributory negligence as a matter of law 
and could not recover for injuries sustained when he was 
struck by defendant's car. (Cumming v. Dosland, lowa 
Supreme Ct.). . .§ 701,756. 


Real Party in Interest.—The owner of a car which is damaged 
by another has a right to sue that other on account of such 
damage, and the fact that the insurer had paid part of the 
loss and that the car was mortgaged does not cause the 
status of the owner as the real party in interest to chan 
(Caligiuri v. Des Moines Railway Co., lowa Supreme 

q 701,757. 


Extent of Injuries—Where plaintiff was seriously injured 
when his truck, on which he was changing a tire, was 
struck from the rear by defendant’s automobile, the court 
did not err in admitting certain X-ray pictures taken after 
the accident, in allowing an amount for future medical 
expenses or in fixing the verdict at $6,500. (Kramer », 
Henely, lowa Supreme Ct.). . .§ 701,759. 


t) 


Statements Made by Judge During Trial.—During the trial of 
plaintiff's action for damages for personal injury, the judge 
commented on the absence of evidence in regard to mar 
made by the cars which collided. On appeal it is held that 
such comments are proper. There being no error in the 
instructions given, judgment for plaintiff is affirmed. (Paw 
v. Elliot, U. S. C. C. A., 9th C.)... 701,767. 


Loss of Finger.—Court did not err in instructing jury with 
regard to amount which plaintiff could recover for loss of 
finger where question as to whether such loss resulted from 
the accident or from a subsequent infection was for the 

(Georgia Power Co. v. Davis, 


determination of the jury. 
Ga. Ct. of App.).. .§ 701,768. 


Due Care of Pedestrian.—Defendant estopped from question- 
ing special finding by jury on interrogatory submitted by 
plaintiff relative to pedestrian’s exercise of due care in 
crossing street. (Rubottom v. Crane Company, Ill. App. Ct.) 

{ 701,770. 


Wilful and Wanton Misconduct.—Where it was shown that 
defendant approached an intersection at an excessive rate 
of speed, without slowing down in response to a warning 
sign, the jury was justified in finding that his conduct was 
wilful and wanton and in disregard of the rights of others. 
(Heinichen, Adm’x v. Evans, Ill. App. Ct.). . . 701,772. 


Declaratory Judgment.—Declaratory relief refused where the 
court felt that the determination of an action pending im 
the state court would facilitate matters before anything was 
said with regard to the insurer’s liability under its policy 
insuring deceased against obligations incurred by law 
through the operation of his automobile. (General Acc 
dent Fire & Life Assur. Corp., Ltd. v. Morgan, Adm’r, U. S. 
Dist. Ct. W. D. N. Y.)...9 701,784. 


Newly Discovered Evidence.—Newly discovered evidence im 
the form of depositions taken from women who claim 
to have witnessed the accident wherein plaintiff was inju 
held insufficient to warrant a new trial. (McDermott 0. 
Marlow, Pa. Supreme Ct.).. .{ 701,788. 


Fact Questions for Jury.—Findings of jury on issues of fact 
in action growing out of collision between laintiff's auto- 
mobile and defendant's passenger bus held justified by the 
evidence. The amount of the verdict is held not to 
excessive. (Randall v. Skinner, Miss. Supreme Ct.)... 
{ 701,797. 
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